IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Case No. 02 B 02474
(Jointly Administered)
Chapter 11

Inre;

KMART CORPORATION, et al.
Hon, Susan Pierson Sonderby

Debtors. HEARING DATE:  April 27, 2004

TIME:  10:00 a.m.

T . I

OBJECTION OF THE JOINT FEE REVIEW
COMMITTEE TO FINAL APPLICATION OF
PRICEWATERHOUSECOOPERS LLP FOR
ALLOWANCE OF COMPENSATION AND
REIMBURSEMENT OF EXPENSES
NOW COMES the Kmart Corporation Joint Fee Review Comumittce (the “Comunittee™)
eslablished in the above-captioned cases of Kmart Corporation and cerlain of its subsidiaries and affiliates
(collectively, “Kmart”), and for its Objection to the Final Application of PricewaterhouseCoopers, LLP
(the “Application™), states as follows:
L. On July 31, 2003, PricewaterhouseCoopers, LLP (“PWC”) filed the Application

requesting reimbursement of $11,984,452 80 in fees and $1,131,957.45 in cxpenses. On January 15,

2004, the Committee filed its Report Regarding Certam Final Fee Applications (the “Report”™). In
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the Report, the Cornmitlee advised the Court that it had not resolved its concems regarding the
Application. !/

2. However, on January 22, 2004, the Kmart Creditor Trust (the “Trust™) filed its Objection
to the Application (the “Objection”). In the Objection, the Trust informed this Court that it had filed an
action m the Qakland County, Michigan Circuit Court (the “Cireuil Court™) against PWC and certain
former exceutives of Kmart alleging that through their negligent conduct and contractual breaches, the
defendants, including PWC, were responsible for the rapid deterioration of Kmart prior to the
commencement of these bankrupley cases (the “Michigan State Action”). The Trust further informed this
Court that PWC had removed the Michigan State Action to the United States Bankruptcy Court for the
Eastern District of Michigan (the “Michigan Bankrupley Cowrt’™) arguing that the Trust’s action against
PWC was a core proceeding conceming PWC’s performance of its dutics with respect to these
bankruptcy cases. In response, the Trust filed a motion to remand the PWC claims to the Circuit Court,
which motion contends that the Trust’s claims against PWC were brought solely upon state law contract
and tort ¢laims for acts that occurred prior to Kmarl fling for bankruptcy protection (the “Motion to
Remand™). The Objection requested that the Court deny the Application until such time as the issuc of the
nature of the claims asserted by the Trust against PWC is decided.

3. Atthe January 27, 2004 hearing, this Court agreed with the Trust and the Committce that
the Application should be continued (o the March 15, 2004 omnibus hearing n order to allow the Michigan

Bankruptcy Court to ule on the Motion to Remand. On March 15, 2004, after being advised that the

Members of the Committee had a number of meetings with representatives of PWC to discuss the
Stuart Mauc report regarding the Application, a copy of the summary of which is attached hereto
as Exhibit 4. Atthe time of filing the Report, good faith settlement discussions were ongoing, and,
the Committee believed it to be possible (o resolve all 1ssues regarding the Application.



Motionto Remand was set for hearing the following week, this Court continued the Applicationto the April
27, 2004 omnibus hearing,

4, OnMarch23, 2004, the Michigan Bankruptcy Court granted the Motion to Remand. See
Inre Kmart Corporation, 2004 WL 633215 (Bankr. E,D.Mich.}, a copy of whichis attached hereto as
Exhibit B. In the Opinion, the Cotrt found that the Trust’s claims against PWC are limited to PWC’s pre-
petitionwork for Kmart. Kmart, 2004 WL 633215 at *6, The Committee is informed and believes that
PWC has appealed this decision, apparently continuing to characterize the Michigan State Action as
mvolving post-petition conduct.

5. The Trust has alleged in the Michigan Statc Action that as a result of PWC’s conduct,
Kmart has suffered extraordinary damage. Notwithstanding the Michigan Bankruptcy Court’s decision,
PWC continues to argue that such alleged conduct occurred during the pendency of these cascs. IfPWC
is correct, and, il the Trust’s action against PWC is successful in whatever court that ultimately hears the
matter, then PWC should nol be awarded any fees for its work in these cases. In that case, it will be the
Commuttec’s position that this Court should order PWC to disgorge all fees and expenses received to date
in these cases. Clearly, this Court is not able to finally determine, at this time, that the services rendered
by PWC benefitted these estatcs. Accordingly, the Committee agrees with the Trust that the Application

shoudd be denied &

‘The Commities also has a number of concerns regarding the Applicationbascd on the Stuart Maue
report. For example, there is significant time expense for multiple attendance, fees of professionals
in excess of tcn hours per day, and intra-office conferences. The Committee is also concerned
about the amount of fees incurred for the Vendor Relations Call Center. In addition, to date PWC
has not provided its expense affidavit to the Committee.  As the Comunittee is objecting to the
enlire Application, it will not detail such objcctions at this time. The Commiltee, however, reserves
the nght 1o supplement this objection as necessary.




6. Bascd on the foregoing, the Committee respectfully requests that the Court enter an order:
(a) denying the Application at the present time, and, allowing the Committee to file an amended objection,
ifnecessary; and (b) granting the Commitlee such other and further relief as (this Court may deem just and

proper.

RESPECTFULLY SUBMITTELD:

DA"[ED:C_r {:B (a kl

IRA BODENSTEIN

UNITED STATES TRUSTEL
Attorney 1D No. 03126857

Office of the U.S. Trustee

227 West Monroe Street, Suite 3350
Chicago, llinois 60606

(312) 886-5785
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2004 WL 633215
-~ BR, -
{Cite as: 2004 WL 633215 (Bankr,K.D.Mich.))

Only the Westlaw cilation is currently available,

United States Bankruptcy Court,
E.D. Michigan,
Southern Division,

In re KMART CORFPORATION, et al., Debtors,
Kmart Creditor Trust, Plaintiff,
v,

Charles Chetwynn Conaway; Mark Steven
Schwartz; David P, Rots; David W,
Montoya; John T. McDonald; Anthony B.
1Y Onofrio; and Pricewaterhousecoopers
LLP, Defendants.

Bankruptcy No. 02-B-02474.
Adversary No. 03-5426,

March 25, 2004,

Background: State law professional malpractice and
breach of contract claims asseried apainsi accounting
firm that provided services to debtors prepetition,
before being retained by Chapter 11 debtors-in-
possession, was removed o bankruptey court based
on debtor's Chapter 11 filing.

Holdings: On motion 1o remand, the Bankrupley
Court, Marci Beth Mclvor, J., held that:

(1) stale law profeéssional malpractice and breach of
contract claims were not within "core" jurisdiction of
bankruptey court, and were appropriate subject for
mandatory abstention; and

(2) even assuming that these state law claims were
within "core" jurisdietion of bankruptcy court,
bankruptcy court would exercise its discretion to
abstain.

Motion granted.

[1] Federal Courts €=5

170Bk3

Foederal courts are courts of lmited jurisdiction, and
are empowered to hear only those cases within

judicial power of the United Stales,

[2] Federal Courts =34
170Bk34

Parly invoking court's jurisdiction bears burden of

Copr. © West 2004 No Claim to Orig. U.5. Govt. Works
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proving that all prerequisites to jurisdiction are
satistied.

[3]1 Removal of Cuses &=2
334%2

Removal statutes are strictly construed.

[4] Removal of Cases E=107(7)
334k107(7)

Any doubls about propricty of removal are resolved
in favor of state court jurisdiction and remand.

[5] Bankruptcy E=3091
51K2091

Mandatory abstention may be appropriate in removed
proceeding, and bankruptcy court must abstain from
exercising  jurisdiction over case removed  under
bankruptcy removal stanute and remand to state court
when statutory prerequisites for mandatory abstention
are satisfied, 28 U.8.C A, §§ 1334(c)(2), 1452(a).

[5] Federal Courts E=+47.5
170Bk47.5

Mandatory abstention may be appropriate in removed
proceeding, and bankrupley court must abstain from
exercising jurisdiction over case removed under
bankrupicy removal statute and remand 1o state court
when statutory prerequisites for mandatory abstention
are satisficd, 28 U.S.C. A, §§ 1334(c)(2), 1452(a).

[6] Federal Courts &=47.5
1'70Bk47 .5

Bankruptcy court must abstain from hearing a
proceeding under mandalory  abstention  provision
when the following six requirements are met: (1)
abstention motion was timely filed; (2) proceeding is
based upon state law claim or cause of action; (3)
claim or cause of action is related to bankruptcy case,
but does not arise in or under the bankrupicy case; (4)
only basis lor origingl jurisdiction in federal courl is
debtor's bankruptey filing; (5) state law claim or
cause of action is subject of action commenced in
slate Torum of appropriate jutisdiction; and (&) state
court action can be timely adjudicated. 28 U.8.C.A.
§ 1334(c)(2).

[7] Bankruptcy €=2043(2)

GOVERNMENT
EXHIBIT
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2004 WL 633215
{Citc as: 2004 WL 633215 (Bankr.E.D.Mich.))

31K2043(2)

Proceeding is within "core” jurisdiction ol bankruptey
court only if it invokes substantive right created by
federal bankruptcy law, or one which could not exist
outside bankruptcy.

i8] Bankruptcy €=2043(2)
51k2043(2)

Claims that artse under the Bankruptcy Code or that
arise in bankruptcy case are "core" claims, while
claims that relate to bankruptey case, but that do not
arise in barkruptcy case or under the Bankrupicy
Code, are "non-core.”

[9] Federal Couris €=47.5
170Bk47.5

Mandatory abstention applies only to non-core
proceedings. 28 U S.C.A. § 1334(c)(2).

[10] Bankruptcy <—2049
a1k2049

State law professional malpractice and breach of
contract claims asserted against accounting firm that
provided services to debtors prepetition, before being
retained by Chapter 11 debtors-in-possession, were
not wirhin "core" jurisdiction of bankruptcy court,
and were appropriate subject for mandatory
abstention, to extenl that ¢laims related exclusively to
prepetition employment contract or to services which
accounting firm had performed before petition was
filed. 28 U.5.C. A, § 1334(c)(2).

[10] Federal Courts €-=47.5
170Bk47.5

Stale law prolcssional malpractice and breach of
contract claims asserted against accounting firm that
provided services to deblors prepetition, before being
retained by Chapter 11 debtors-in-possession, were
not within "core" jurisdiction of bankrupicy court,
and were appropriate subject for mandatory
abstention, to extent that claims related exclusively to
prepetition employment contract or 1o services which
accounting firm had performed before petition was
hiled. 28 U.S.C. A § 1334(c)2).

[11] Limitation of Actions €=55(3)
241k55(3)

Page 2

Under Michigan law, statute of limitations upon
malpractice  ¢laims  against  professional  or
psuedoprofessional does not begin to run until that
person discontinues providing services. M.C.L.A. §
600.5838(1).

[12] Bankruptcy €—2049
31k2049

Mere fact that party asserting state law professional
malpractice and breach of contract claims was created
by debtor's confirmed Chapter 11 plan for purpose of
pursuing such claims did not convert these state law
causes of action into "core" claims, which were not
appropriate subject for mandatory abstention. 28
U.5.C.A. § 1334(c)(2).

[12] Federal Courts E=47.5
| 70Bk47.5

Mere fact that party asserting state law professional
malpractice and breach of contract claims was ¢realed
by debtor's confirmed Chapter 11 plan for purpose of
pursuing such claims did not convert these state law
causes of action into "core" claims, which were not
appropriate subject for mandatory abstention. 28
U.5.C.A. § 1334(ck2).

[13] Bankruptcy E=2043(2)
51k2043(2)

Test for deciding whether a claim is within "core"
jurisdiction of bankruptcy court is not whether
bankruptcy court allowed or authorized proseculion of
claim, but whether claim would stand alone from
hankruptcy case.

[14] Federal Conrts €246
170Bk246

* Under "well-pleaded" complaint rule, defendant may

not avail ilsell of federal jurisdiction by asserting
defense that arises under federal law.

[13] Bankruptcy E=2091
31k20801

Accounting firm which was named as defendant in
non-core, #laic law cause of action asserted by trust
established under debtor's confirmed Chapter 11 plan
could not avoid mandatory abstention and remand
simply by raising defense that might require state
court to interpret order of bankruptcy court. 28

Copr. © West 2004 No Claim 1o Orig. U.S. Govt. Works




2004 WL 633215
{Cite as; 2004 WL 633215 (Bankr.E.D.Mich.))

U.5.C.A. § 1334(c)(2).

[15] Federal Courts <€—47.5
I'70Bk47.5

Accounting firm which was named as defendant in
non-core, state law cause of action asseried by trust
established under debtor's confirmed Chapter 11 plan
could not avoid mandalory abstention and remand
simply by raising defense that might require state
court to imerpret order of bankrupicy court. 28
U.5.CA. § 1334(c)(2).

[16] Bankruptcy E=3570
51k3570

Chapter 11 plang of rcorganization, no matter how
complicated, are contracts which can be interpreted
by other, nonbankruptey courts of competent
jurisdiction.

[17] Bankruptcy €=2062
51k2062

State courts are qualificd to interpret language of
bankruptcy plans and orders.

[18] Federal Courts E—=47.5
170Bk47.5

Even assuming that state law prolessional malpractice
and breach of contract claims asserted apainst
accounting firm that provided services to debtors
prepetition, before being retained by Chapter 11
debtors-in-possession, were within "core" jurisdiction
of bankruptcy court, so as not o he appropriate
subject lor mandatory abstention, bankruptcy court
would exercise its discretion to abstain, where slale
law issues clearly predominated, related proceeding
apainst deblor’s directors was pending in state court,
there was no independent lederal jurisdiction basis
apart from debtor's Chapter 11 filing, and proceeding
involved non-debtor parties, 28 U.S.C.A. §
1334(c)(1).

[19] Federal Courts €==47,5
170Bk47.5

Among non-exclusive factors that bankruptey court
may consider in deciding whether 10 exercise ity
discretion to permissively abstain are the following:
(1) effect, or lack of effect, of abstention on efficient
administration of estate; (2) extenl to which stale law

Page 3

issues predominate; (3} difficult or unsettled nature of
applicable state law; (4} presence of relaled
proceeding commenced in non-bankruptey court; (5)
existence of any federal jurisdictional basis apart
from debtor's bankrupicy filing; (6) proceeding's
relatedness or remoteness to main bankruptcy case;
(7) substance, rather than form, of asserted "core”
proceeding; (8) feasibility of severing state law
claims; (9} burden of bankruptey court's docket; (10)
likelihood of forum shopping; (11) existence of right
to jury trial; (12) presence in proceeding of nondebtor
parties; and (13) any unusual or other significant
factors. 28 U.5.C.A. § 1334(c)().

John D). Pirich, Lansing, MI, for Plaintiff.

Thomas J. Tallerico, Troy, MI, for Defendants.

QPINION GRANTING KMART CREDITOR TRUST'S
MOTION FOR REMAND

MARCY BETH MCIVOR, Bankruptey Judge.

*] For the reasons set forth below, this Court
ABSTAINS from hearing this case pursuant to 28
U.5.C. § 1334{c)(2) (mandatory abstention) and, in
the alternative, ABSTAINS from hearing this casc
pursuant to 28 U.5.C. § 1334(c)(1) (permissive
abstention) and GRANTS the Kmart Creditor Trust's
Motion for Remand pursuant to 28 U.5.C. § 1452,

L
FACTUAL BACKGROUND

The partics provided many pages ol background and
facts in their briefs. The Court has limited its findings
of fact to those facts which are relevant 1o deciding
the instant motion.

On January 22, 2002, the Kmart Corporation and
certain of its affiliates (the "Debtors") filed voluntary
petitions under Chapter 11 of the Bankruptcy Code in
United States Bankrupicy Court for the Northern
District of Illinois. The Debtors operated their
husinesses and managed their propertics as deblors in
possession.

As part of their hrst-day motions, the Debtors songht
approval from the Bankruptcy Court to retain Price
water house Coopers LLP ("PwC"} as an ordinary
course professiomal to provide audit, audit-related,
and tax services and to retain PwC as the Debtors’
financial advisor in their Chapter 11 cases. On
February 13, 2002, the Bankruptcy Courl appointed

Copr. @ West 2004 No Claim to Orig. U.8. Govt, Works
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{Cite as: 2004 WL 633215, *1 (Bankr.E.D.Mich.))

PwC as an ordinary course professional under §§
105(a), 327(a), and 331 of the Bankruptcy Code. On
February 15, 2002, the Bunkruptcy Court appointed
PwC as the Debtors' financial advisor under § 327(a)
of the Bankruptcy Code and Fed. R. Bankr.P.2014(a)

On  Seplermber 12, 2002, the Debtors filed a
supplemental application under §§ 327(a) and 328(a)
of the Bankruptcy Code to retain PwC 1o provide
audil, audit-related, and tax services to the Debiors in
connection with the 2002 fiscal year. Although the
Debtors believed that the audit and tax services
provided by PwC were part of the Deblors' ordinary
course of business, the Debtors assert that they filed
the supplemental application to "formally and more
publicly disclose" the terms of PwC's engagemend,
The Bankruplcy Court granted the Debtors'
supplemental application on Scplember 30, 2002,

Ot February 27, 2003, the Debtors filed their First
Amended Joint Plan of Reorganization of Kmart
Corporation and Its Affiliated Debtors and Debtors in
Possession ("thc Plan"). The Plan created the Kmart
Creditor Trust ("the Trust”) which was vested with
pursuing causes of action against certain entities
regarding various conduct that occurred prior to the
chapter 11 case. Plan, 9 1.160; 11.2(a); 1.159. The
Plan did not require the Trust to file its causes of
action in the Bankruptey Court, specifically
permitting the Trust to commence any causes of
aclion "in any other court of competent jurisdiction.”
Plan, Art. XIV. The Bankruptcy Courl entered an
order confirming the Plan of Reorganization on April
23, 2003. The Debtors' bankruplcy cases are active
and have not been closed.

On November 18, 2003, the Kmarl Creditor Trust
commenced a state court action in the Qakland
County Circuit Court. In the complaint, the Trust
seeks various forms of relief based on allegations that
certain individual defendants, in their capacities as
Kmart directors, breached their fiduciary duties (o the
Debtors, breached their employmenr agreements with
the Debtors, and/or reecived improper loans from the
Debtors. The Trust also secks various forms of relief
from PwC based on allegations that PwC negligently
performed accounting and consulting services for the
Debtors and, as 4 result, led the Debtors into a costly
Chapter 11  reorganization, prolonged  that
reorganization, and cost the Debtors' estate hundreds
of thousands of dollars in unnecessary fees. These
counts are identificd in the state court Complaint as

Page 4

Count IX--Common Law Accounting Negligenee;
Count X--Starntory Accounting Negligence, Count
XI[-- Consulting Negligence; and Count  XIk-
Consulting Breach of Contract. Complaint, T
374-400.

*2 (n December 18, 2003, relying on 28 US.C. §
1452, PwC removed the claims against it to this
Court, leaving parallel claims against the officer
defendamts pending before Judge Nichols in the
Oakland County Circuit Court. PwC removed the
Trust's claims against it, alleging that those claims
are core and, therefore, pursuant to 28 U.5.C. §
157(b)(2), should be heard by the Bankrupwy Court.
Purthermore, PwC arpues that because the Trust's
claims against it are core, mandatory abstention is not
appropriale, Specifically, PwC argues that the Trust's
claims are core because: (1) the Trust's claims allepe
professional malpractice against a court-appeinted
official; and (2) the Trust's claims involve the
interpretation of Kmart's Plan of Reorganization and
orders entered by the bankruptcy court.

On January 6, 2003, the Trust filed a Motion to
Remand, alleging that mandatory abstention under §
1334(c}2) applics because (he allegations in (he
Trust's Complaint are purely state law causes of
action. In the alternative, the Trust alleges that this
Court should remand (his action under 28 U.S.C. §
1452{b), which authorizes remand based on "any
equitable ground.”

IL
ANALYSIS
A, Jurisdiction and Burden of Proof

LL)I2]|3]14] Federal courts are courtz of limited
jurisdiction; they are empowered to hear only those
cases within the judicial power of the United States as
defined by Article Il of the Constitution. This
principle reflects the need to respect state courts in
matters arising under federal law. The party invoking
jurisdiction bears the burden of proving that all
prerequisites to jurisdiction are satisfied, Removal
statutes are sirictly construed, and any doubts about
the propriety of removal are resolved in favor of state
court jurisdiction and remand. When ruling on a
motion for remand, courts construe all doubls in
favor of remand. In re Transamerica Fin. Life ins.
Co., 302 B.R. 620, 624-5 (N.D.lowa 2003).

B. Mandatory Abstention under 28 US.C ¢
13341c)i2)

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works




2004 WL 633215
(Cite as: 2004 WL 633215, *2 (Bankr.E.D.Mich.))

[51[6] In the Sixth Circuil, a bankruplcy court must
abstain from exercising jurisdiction over a case
removed pursuant to 28 U.S.C, § 1452(a), and
remand thal proceeding, when the statutory
prerequisites of 28 U.8.C. § 1334(c)(2) are satished,
Robinson v, Michigan Consol. Gas Co., 918 F.2d
579, 584 n. 3 (6th Cir.19%)) ("abstention provisions
of 28 U.5.C. § 1334(c)(2) apply even though a case
has been removed pursuant to 28 U.8.C. § 1452%),
Section 1334(c)(2) provides:

{c}2) Upon timely motion of a party in a

proceeding based upon a State law claim or State

law cause of action, related to a case under title 11

but not arising under title 11 or arising in a case

under title 11, with respect to which an action could
not have heen commenced n a court of the United

States absent jurisdiction under this section, the

district court shall abstain from hearing such

proceeding if an action is ¢commenced, and can be
timely adjudicated, in a State forum of appropriate
jurisdiction.

*3 28 U.S.C. § 1334(c)2). More simply put, under
28 U.5.C. § 1334(c)(2), a bankruptcy court must
abstain and thus remand when the following six
requirements are satisfied: (1) the motion is Umely
filed; (2} the proceeding is "based upon a State law
claim or State law cause of action;" (3) the claim or
cause of action is related to a bankruptcy case, but
did not atise in or under the bankruptey case (in other
words, the claim or cause of aclion is non-core); (4)
the only basis for original jurisdiction in federal court
is the bankrupiey filing; (5) the State law claim or
cause of action is the subject of "an action [that] is
commenced ... in a State forum of appropriate
jurisdiction;” and (6) the State court action "can be
timely adjudicated.” 28 U.8.C. § 1334(c)(2). fn re
Transamerica Fin, Life Ins. Co., 302 B.R. 620, 627
{(N.DLIowa 2003); accord, Lindsey v. O'Brien,
Tanski, Tanzer & Young Health Care Providers (In re
Dow Corning Corp.), 80 F.3d 482, 4497 (6th
Cir.1996); Loomis Elec., ine. v, Lucerne Prods.,
Inc., 225 B.R. 381, 387 (N.D.Ohio 1998).

The parties agree that only element three, supra,
concerning whether the claim or cause of action is a
core proceeding, is at igsuc in this case,

C. Determinarion of Whether the Claim or Cause of
Action Is Core or Non-core

[71{8][°] A proceeding is considered "core" only if il
"invokes a subslantive rtight created by federal
bankruptcy law or one which could not exist outside

Page §

of bankruptcy." Sanders Confectionery Prod., Inc. v,
Heller Financiad, Inc., 973 F.2d 474, 483 (6th
Cir.1992), "Claims that aris¢ under the Bankruptey
Code or arise in a bankrupicy case are core matters;
claims that relate to a bankruptey case, bul do not
arise in a bankruptcy case or under the Bankruptey
Code are non-core." WRT Creditors Liquidation Trust
v. C.1LB.C. Oppenheimer Corp., 75 F.Supp.2d 396,
606 (S.D.Tex.1999) (internal quotations ommitted).
Mandatory  abstention  applies only 10 non-core
proceedings, and applies only when all the other
requirtements of 28 ULS.C. § 1334(cX2) are satisfied.
Gaober v. Terra + Corp. (In re Gober), 100 F.3d
1195, 1206 (5th Cir.1996), Core proceedings may be
heard by a bankruptey court or may be remanded to
state court pursuant to 28 U.5.C. § 1452,

D. Parties’ Arguments Concerning Whether the
Claims are Core or Non-Core

110] PwC argues that the Trust's ¢laims against it are

core and, therefore, mandatory abstention is not
required, because: (1) the Trust's claims allege
professional malpractice against a court-appointed
official; and (2) the Trust's claims involve the
interpretation of Kmart's Plan of Reorganiration and
orders entered by the Bankruptcy Court. The Trust
argues that: (1) its claims only address pre-pelition
misconduct by PwC; and (2) any issues regarding
interpretation of the Plan are being raised as a
defense, which docs not create grounds for federal
jurisdiction. The Court will address each of these
arguments, in tum.

1. Are the Trust’s Claims Core Claims Because They
Allege Professional Malpracrice Against a Court
Appointed Official?

a. PwC's Arguments

¥4 PwC claims that, because Pw( is a court-
appointed professional, malpractice claims against it
arc per se core matlers. In re Southmark Corp., 163
Fi3d 925, 932 (5th Cir.1999) ("[Plrofessional
malpractice  claims against  courl-appointed
professionals are indeed core matters."); Sanders
Confectionery Prods., Inc. v. Heller Fin., Inc., 973
F.2d 474, 483 n. 4 (6th Cir.1992), PwC alleges that
it is a courr-appointed professional because, in
February 2002 and again in September 2002, the
Bankruptcy Court in the Northern District of Ilinois
granted PwC's application to be appointed as an
ordinary course professional to provide audit, audit-
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related, and tax services and (o relain PwC as the
Debtors' financial advisor in their Chapter 11 cases.

PwC further alleges that the Trust's claims against it

are professional malpractice ¢laims. While PwC
alleges that the allegations of post-petition misconduct
is per se a corc mailer, PwC also argues that any
alleged pre- petition misconduct is limited by the
applicable statule of limitations. Mich. Comp Laws §
600.5085,; Local 1064 v. Ernst & Young, 449 Mich.
322, 332-33, 535 N.W.2d 187, 192 (1995) (two-year
limitations period in Mich. Comp. Laws §
6(0.5085(4) applies to professional malpractice
claims). Specifically, PwC argues thal the Trust can
only challenge conduct which ogeurred in the short
period of time berween November 18, 2001 (rwo-
years prior o the [ling dale of the Oakland County
lawsuit} and Jannary 22, 2002 {the petition date).

b. Trust's Argumenis

The Trusl responds to PwC's arguments, claiming
that the Trust's claims apainst PwC are neither all
prolessional malpractice claims nor claims against a
court-appoinied professionat. First, the Trust disputes
PwC's characterization that all ol the Trust's ¢laims
arc  for professional malpractice. The Trust's
Complaint clearly ratses a hreach of contract ¢laim.

Second, the Trust argues that its allegations against
PwC do not amount to allegations against a court-
appointed professional. While it is true that PwC
became a courl-appointed professional in February
2002, the Trust argues that its ¢laims against PwC
predate PwC's appointment in the bankruptey case.
Specifically, the Trust alleges that the performance of
PwC's pre-petition consulting contracts compromised
PwC's independence in conducting PwC's audits of
Kmart, and caused PwC to breach those contracts by
failing (o disclose critical information to Kmart's
board and other affected parties, The Trust also
alleges that PwC: 1) was involved in Kmart's analysis
of vendor allowances in 2000 and 2001; 2) tailed to
disclose errors and inaccuracics in Kmarl's quarterly
financial statements during 2000 and the first three
quarters of 2001, 3) allowed PwC's consulting arm to
issue a report supporiing $25 million in retention
loans paid to Kmart executives in the fall of 2001,
and 4} allowed Kmart to significantly under report its
losses in 2000 and 2001, Even if some reference is
made in the Complaint w0 post-petition work, the
Trust asserts that its claims apainst PwC are all
claims for pre-petition misconduct and that it does not
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seek any dammages fromn PwC's post-petition conduct.
In fact, the Trust states in its brief that, if the case is
remanded, then it will waive its objections to PwC's
post-petition fees. For these reasons, the rule cited by
PwC, that malpractice claims against court-appointed
professionals are per se core, does not apply in this
case. Accord Browning v. Levy, 283 F.3d 761, 770
{6th Cir.2002) (claims for pre-petition malpractice
were not core proceedings).

%5 The Trust also responds to PwC's statute of
limitations argument by arguing  that: (1) the
Michigan two-year statute of limitations does not bar
the Trust's action against PwC for its pre-petition
malpractice because the statute does not begin 10 run
until the professional discontinues providing services
(Mich. Comp. Laws Ann. § 600.5838(1)); and (2) the
Michigan six-year statute of limitations does not bar
the Trust's breach of contract claim. Mich. Comp.
Laws Ann. § 600,5807(8).

c. Court's Findings

This Court finds the Trust's claims apainst PwC are
not claims against a court-appointed professional and,
therefore, the Trust's claims are nol per ¢ core
matters. The conduct alleped by the Trust cannot be
characterized  as  conduct of  a  court-appointed
professional because PwC had not been appointed by
the court at the time the conduct occurred. The
majority of the allegations made in the Trust's state
court Complaint deal with pre-petition conduct, and
the breach of coniract claims relate to contracts that
were entered into pre- petition. The only conduct
which "straddles” the petition date is PwC's
completion of the 2001 Kmart audit. The audit was
not completed uniil May, 2002, and thus, arguably
the work done between February 15, 2002 and May,
2002 was performed by PwC as a court appointed
professional.

On similar facts, courts have held that a post-petition
breach of a pre- petition contract is not a core matter.
WRT Creditors Liquidation Trust v. CJLB.C.
Oppenheimer  Corp., 735 F.Supp.2d 59
(5.D.Tex.1999); see also Beard v. Braunstein, 914
F.2d 434 (3rd Cir.1990) (claim for pre and post-
petition renl was not core matter since all damages
arose out of contract signed pre- petition). In WRYT
Creditors Liquidation Trust, a liquidating trust created
under a Chapter 11 plan brought a state court action
against a broker who provided pre-petition financial
services to the debtor, the firm that employed the
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broker, and an invesmment banking company. The
state  court complaipt alleged fraud, negligence,
professional malpractice, and breach of contract. One
element of the damages alleged by the Trust accrued
post-petition. The defendants removed the state court
action 1o baokruptey courl arguing that the WRT
Trust's claim for $11 million in reorganization costs
was a core maller thal should be heard by the
bankruptcy court. The court rejected the defendants’
argument, stating, "In this case, all of the alleged
tortious conduct and breaches of contract oceurred
pre-petition.” 75 F.Supp.2d at 611. The court
distinguished the case from the facts in In re
Southmark Corp., where the claims of professional
malpractice were based on services provided during
the bankruptcy, under the supervisicn of, and subject
to the approval of the bankruptcy court. "Such claims
involve breaches of contracts approved by the
bankruptcy court; breaches  of  dutics  and
responsibilities set out under the Bankrupicy Code;
and the supervision of courl-appointed professionals,
which bears directly on the distribution of the
debtor's estate." Id.

*6 This Court linds (hat the Trust's claims against
Pw(C are limited to PwC's pre-petition work for the
Debtors. Any work that PwC did for the Trust
relating to the 2001 audit was performed as a result
of pre-pelition agreements between the parties. The
Trust's other claims all clearly relate o pro- pelition
audit and consulting work. Since all the Trust's
claims arisc out of pre-petition conduct, the claims
are not ¢ore,

[11] Additionaily, the Court finds that any of the
arguments raised concerning the appropriate statute of
limitations 15 most appropriately raised as a defense
during the trial of the underlying lawsuit and iz not a
relevant  consideration in  this Court's  decision
concerning remand. Under a plain reading ol Mich,
Comp. Laws Ann. § 600.5838(1), the stature of
limitations Tor a malpractice claim against a
professional or psuedoprofessional does not begin o
run until that person discontinues providing scrvices,
Mich. Comp. Laws Ann. § 600.5838(1) states:

[A] claim based on the malpractice of a person who
18, or holds himse!f out to be, a member of a state
licensed profession accrues at the time that person
discontinues serving the plaintiff in a professional
or pseudoprofessional capacity as Lo the maticrs out
of which the claim for malpractice arose, repardless
of the time the plaintiff discovers or otherwise has
knowledge of the claim.
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The Trust alleges that PwC was not terminated until
Qctober 9, 2003 and, therefore, the two-year
limitations did not begin to run until that date.
Complaint, Y 237. See Levy v. Martin, 463 Mich.
478, 485-86, 620 N.W.2d 292 (2001) (holding that
the statute of limitstions on accounting malpractice
claims relating to 1991 and 1992 tax returns did not
accrue until 1996 when the accountant siopped
preparing plaintiff's tax returns). Bur see Ameriwood
Indus. Intern. Corp. v. Arthur Andersen & Co., 961
F.Supp. 1078, 1080-94 (W.D Mich.1997) (whether
statute of limirations bepan to run each time an audit
was completed or only after Arthur Andersen was
terminated "is @ question of faet lor the jury.") For
this reason, the Court finds that any decision
concerning the appropriate statute of limitations is
best left 1o the slate court.

2. Are the Trust's Claims Core Claims Because They
Involve the Interpretation of Kmart's Plan and Orders
Entered by the Bankrupicy Court?

a. The Parties' Arguments

PwC argues that the Trust's claims are core ¢laims
becanse disputes involving the interpretation and
implemneniation of a conlirmation order are core
matters under 28 U.8.C. § 157(b). PwC cites the
following cases in support of its contention: In re
Newstar Energy of Tex,, LLC, 280 B.R. 623, 624
(Bankr. W D Mich.2002); In re Williams, 256 B.R.
B85, 892 (8th Cir. BAP 2001); In re Kewanee Boiler
Corp., 270 B.R. 212, 917 (Bankr.N.D.11.2002); In
re Weber, 25 F.3d 413, 416 (Tth Cir, 1994); In re
Vincen:, 68 B.R. 865, 869 (Bankr M.D Tenn.1987);
In re Blue Digmond Ceal Co., 163 B R, 798, 809
(Bankr.E.[D.Tenn.1994). In this case, PwC argues
that the Trust’s standing to pursue Kmart's claims
against PwC depends on the validity of the purported
reservation of rights and assignment of any such
claims in Kmart's Plan of Reorganization.
Specifically, PwC argues that the Plan and other
court documents do nol authotize the Trust (o pursie
PwC. To support its claim that the Trust does not
have standing to pursue PwC, PwC cites many areas
of the Plan, Confirmation Order and other Court and
non-Court documents including: (1) clauses setring,
forth or limiting the Trust's power to pursue causes
of action both in court documents, such as the Plan,
and in cngagement letters between PwC oand Kmart;
and (2) clauses pranting exclusive jurisdiction over
certain matters to the bankruptcy court. Because the
Trust's standing and ability to assert Kmart's claims
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against PwC involve fundamental issues of Plan
interpretation that must be resolved by a bankruptey
court, PwC arpues that the Trust's claims arg core
claims and mandatory abstention does not apply. Dow
Corning Corp., 13 F. 3d 565, 570 (6th Cir.[997),

*7 The Trust responds, arguing that the issuc of
whether the Trust has standinpg to pursue PwC is
merely a polential defense which can be raised in the
state court case and does not convert stale law LoTl
and contract causes of action found in the Complaint
inlo core actions.

b. Court's Findings

[12}[13] This Court finds that the state court
Complaint alleges purely state law tort and contract
claims. Therefore, pursuit of the stale court
Complaint does not require the interpretation of
Kmart's plan. WRT Creditors Liquidarion Trust, 75
F.Supp.2d at 609 ("[A] siate law contragt or tort
action that is not based on any right created by the
federal bunkruptey law, and that could arise outside
the context of bankruptey, is not a core proceeding™),
Accord Burger Boys, Inc. v. South Street Seaport Lid.
FP'ship {In re Burger Boys, Inc.), 183 B.R, 682, 685
(5.D.N.Y.1994) ("a pre-petition, state law breach of
contract action--definilely  constitute[s] a noncore
proceeding™). Nor does the fact (hat the Trust was
created by Kmart's Plan of Reorganization convert a
slale law cause of actlon imto a core matter.
"Virtually any claim prosecuted on behall of a debior
after plan confirmation is on terms authotized or
approved by the bankruptey court. The test is,
however, not merely whether a bankruptcy court
allowed or authorized the prosecution of the claim,
Rather, it is whether the claim would stand alone
from the bankrupley case.” 75 F.Supp.2d at 612,

[14][15] Under the "well-pleaded” complaint rule, a
defendant may not avail itself of federal jurisdiction
by asserting a defense that arises under federal law,
Robinson v. Mich. Consol. Gas Co., 918 F.2d a1 584.
In other words, because the Trust's Complaint only
raises slate law tort and breach of contract claims,
and these state law claims in no way relate to an
interpretation of  the Plan, PwC  cannot avoid
mandatory abstention and remand under 28 U.5.C. §
1334(c)(2) by simply raising a defense that might
Tequire a state court to interpret an order of the
Bankruptcy Court. Lovelace v, Amerada Hess Corp.,
No. 96-1028, 1997 LEXIS 6614 at *22-23 (§.D, Ala,
April 1, 1997) (remanding case to state court where
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plaintiffs raised only state law claims and defendant
pled defense of bankruptey court confirmation order);
cf. Su-Ra Enfer., Inc. v. Barneit Bank of South Fla.,
142 B.R. 502, 504 (5.D.Fla.1952) ("[plaintiff's]
complaint simply asks for cquitable relief under
Florida law. It is [the defendant] whe expressly bases
its defense on the United Stales Bankruptey Code. |A
defendant], however, cannot create Temoval
jurisdiction by asserting a federal stalule as ap
alfirmative defense,”)

PwC may have some defenses based on
interpretation of the Plan, other bankruptey court
documents, or non-court documents. However, these
defenses do not convert what is otherwise a purely
state court cause of action into a core matter. The
majority of the cases cited by PwC for the proposition
that the inierpretation and implementation of a
confirmation order are core mafters are
distinguishable from this case because in those cases
the movant taised the issue of Plan inlerpretation.
Newstar Energy of Tex., 280 B.R. 623; Williamns, 256
B.R. 885; Kewanee Boiler Corp., 270 B.R. 912; and
Blue Digmond Coal Co., 163 B.R, 798, In this case,
the Trust does not raise the issue of Plan
interpretation, The other cases that PwC relies upon
are also distinguishable. Weber, 25 F.3d 413,
involved a direct appeal of a bankruptey's court's
denial of discharge order, Vincent, 68 B.R. BaS3,
involved a cause of action which arose post-petition.

* [16][17] Furthermore, this Courl finds that
bankrpicy plans of reorpanization, no matter how
complicated, are contracts which can be interpreted
by other courts of competent jurisdiction. /n re Beta
Internat’'l, Inc., 210 B.R, 279, 285 (E, D, Mich. 1996)
{ [i]nterpretation of a Chapter 11 plan iz basically a
matter of contractual interpretation"). Orders of
bankruptey courts, like those of other courts, can also
be interpreted by other courts  of competent
jurisdiction. Thus, state courts are qualified to
interpret the language of bankruptey plans and orders
and routingly engage in such interpretation. feco v
Sunbrite Cleaners, Inc. (In re Sunbrite Cleaners,
Inc.), 284 B.R. 336, 342 (N.D.N.Y.2002) (state
courts are capable of interpreting plans of
reorganization). In fact, the Michigan Court of
Appeals has  engaged in the  interpretation  of
hankruptcy plans of reorganization. See Michigan
National Bank v. Laskowski, 228 Mich.App. 710, 580
N.w.2d 8 {1998) (Michigan Court of Appeals
inlerpreted the debtor's plan and held that debtor’s
bankruptcy discharge did not discharge puarantor's
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obligation). Additionally, the Michigan Court of
Appeals, in an unpublished opinion, has also
congidered the res judicatn cffect of a confirmed
plan, which is PwC's underlying defensc in this case.
Metzger Cook v, Cook, 2000 WL 33334614
(Mich.Ct.App.2000). Therefore, this Courl finds that
PwC's polential defense does not convert the non-
core purely state court canses of action alleged m the
Oakland County complaint into core matters. Because
{he Trust's claims are non-cote, mandatory abstention
applies to this case.

E. Permissive Abstention under § 1334{c)(l) and
Eaquitable Remand under § 1452,

18] Even if this Court had lound that mandatory
abstention under § 1334(c)(2) did not apply, this
Court would still abstain under § 1334(c)1) and
equitably remand this case under § 1452. Section
1334(c)(1) states:

{(€)(1y Nothing in this section prevents a district
court in the interest of justice, or in the interest of
comity wilh State courts or respect from State law,
from  abstaining from hearing a particular
proceeding arising under title 11 or arising in or
related (o a case under title 11
Section 1452(b} states:
The court to which such claim or cause of action is
removed may remand such claim or cause of action
on any equitable ground. An order entered under
this subsection temanding a claim or cause of
action, or a decisior not to remand, is not
reviewable by appeal or otherwise by the court of
appeals under section 158(d), 1291, or 1292 of the
title or by the Supremc Court of the United States
under section 1254 of this title.

Under these provisions, courts have discretion w
abstain from hearing state law causes of action, and
remand those causes of action, whenever doing so is
appropriate.

[19] The factors to be considercd in determining
whether permissive abstention is appropriale are
similar to the factors used in analyzing whether
¢quitable remand is appropriate, Courts have listed
the following non-exclusive factors as relevant: (1)
the effect or lack of effect on the efficient
administration of the estate if a court abstains; (2) the
extent to which state law issues predominate over
bankruptcy issues; (3) the difficuity or unsettled
nature of the applicable state law; (4) the presence of
a telated proceeding commenced in state court or
other non-bankruplcy court; (3) the jurisdictional
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basis, if any, other than 28 U.5.C. 1334, (6) the
degree of relatedness or remoteness of the proceeding
to the main bankruptcy case; (7) the substance rather
than form of an asscrted "core” provecding; (8) the
feasibility of severing state law claims from cote
bankruptcy matters to allow judgments 1o be entered
in state court with enforcement left to the bankruptcy
court; (9) the burden of this court's docket; (10) the
likelihood that the commencement of the proceeding
in bankruptey court involves [orum shopping by one
of the patties; (11} the existence of a right 10 a jury
trial; (12) the presence in the proceeding of nondebtor
parties; and (13) any unusual or other sigmificant
factors. In re Tremaine, 188 B.R. 380, 384
(Bankr.S.D.Ohio 1995); in re Underwood, 299 B.R.
471 (Bankr.5.D.0Ohio 2003),

#9 Tn this case, most of the ahove-listed factors
eithcr support a finding of abstention or are
inapplicable to this case. Specifically, the following
factors support this Court's permissive abstention and
remand of this case to the stale court:

(1) there appears to be no effect on the efficient

administration of the estate if this Court abstains;

(2) state law issucs clearly predominate over

bankruptcy issues,

(#) therc is a related proceeding (against the

corporate officers and directors) which was also

commenced in the Qakland County Circuit Court;

(5) there is no jurisdictional basis for the

bankruptey court to hear this case, other than 28

U.S.C. § 1334,

(6) the state law causes of action arc not

particularly related to the main bankrupley case;

(7) the state law causes of actions are not core

tnatters,;

(B) there arc no core matters al issue in this case,

other than potential defenses, and therefore, state

law claims may be easily severed from core

bankruptcy matters; further, the state courts may

interprel bankrupicy court documents, including,

but not limited 1o, the Plan; and

{12) the proceeding involves non-debtor partics.

The following factors are either inapplicable or the
effect of these factors are unknown:

(3) the Court is unaware of whether an analysis of

the applicable state law is difficult or il the law is

unsettled;

{3} the Court finds that, in this case, the burden of

this court's docket is not a relevant factor; it is

unclear whether the bankruptcy court's docket or

the state courl's docket is more full;

{10y the Court has mo evidence regarding whether
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either party is forum shopping;

(11} the parties disapree as to whether there is any

right to 4 jury trial;

(13} the Court is not aware of any unusual or other

significant factors which would affect its decision

¢m whether (o grant permissive abstention.

For the above stated reasons, this Court finds that
permissive ghstention under 28 U.S.C. § 1334(c)(1)
applics to this case and that this case should be
remanded pursuant to 28 U.S.C. § 1452,

IIT.
CONCLUSION
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For the reasons set forth above, this Court
ABSTAINS from hearing this case pursuant to 28
U.8.C. § 1334(c)2) (mandatory abstention) and, in
the alternative, ABSTAINS from hearing this case
pursuant to 28 U.8.C. § 1334(c)(1) (permissive
abstention) and GRANTS the Kmarl Creditor Trost's
Mation for Remand pursuant to 28 U.5.C. § 1452,

2004 W1 633215 (Bankr E.D . Mich )
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